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As the law relates to the property distributed between state and taxpayers, the 
tax law’s main tasks include two aspects: first, through the obligation of paying tax 
to state, the tax law guarantees the state’s revenue and fiscal base; second, the tax 
law can prevent the state from intervening the people’s property rights unduly and 
ensure the social economic activity’s freedom to a certain degree. The 
anti-avoidance issue in the tax law reflects intensively the resolution of these two 
contradictions. On the one hand, the anti-avoidance rule can crack down the 
avoidance activity and guarantee the state’s revenue source is the direct purpose of 
the anti-avoidance measures; on the other hand, it leaves as much room as possible 
for the taxpayer’s normal economic activity and safeguards the taxpayer’s legitimate 
rights and interests. How to put these two problems in a state of balance has always 
been a difficult problem for the legislature and academic circles. Fortunately, the 
general anti-avoidance rule (GAAR) that is adopted by some states has shown its 
unique superiority in coordinating the avoidance problem solution and safeguarding 
the taxpayer’s rights. Therefore, it is necessary to make a study of this new rule and 
I hope it will provide a new thinking and method to solve our country’s tax 
avoidance problem. 
This article consists of three parts. The first chapter is about the jurisprudence 
analysis of the GAAR. Firstly, the author contrasts the GAAR with the traditional 
anti-avoidance rule, analyzing these two rule’s respective advantages and 
disadvantages, and then concludes the necessity to adopt a GAAR. Next, the article 
presents the component elements of a GAAR. Among them, the avoidance problem 
is elaborated from different aspects. The reason why explain the avoidance problem 
in detail is that the avoidance is the object and the base to the anti-avoidance rule 
applied. Besides, this article probes into the relationship between the GAAR and the 
rule of law, the GAAR and the special anti-avoidance rule. The second chapter 
presents some countries’ legislation and practice situation about the GAAR, 
including Australia, Spain, Canada, Germany and France. In the meantime, the 














Canada court. Such two different judgments illustrate how the Canada court applies 
the GAAR to the particular cases. The third chapter is about the legislation 
suggestion on China’s adoption of a GAAR. Beginning with the feasibility of a 
GAAR in China, the author suggests the design proposition of a GAAR in China’s 
tax law. At the same time, the legislature should enact the supporting measures and 
make the GAAR become a practical and feasible anti-avoidance tool. 
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① 国家税务总局国际税务司副司长王裕康曾告诉记者，中国每年仅因跨国企业避税而损失的税收收入约为
























































                   













































                                                     
税活动中的裁量权和灵活性。 
① V．图若尼．税法的起草与设计 [M]．国家税务总局政策法规司译，北京：中国税务出版社，2004．76-101． 
② 许多国家的司法机关在长期的审判实践中，针对避税问题总结出了各自独特的学说，例如德国的“经济观
察法”(the Wirtschaftliche Betrachtungsweise)，美国的“商业目的”原则 (the Business Purpose Doctrine)、英国













































                   
① WHEATCROFT, GSA. The Interpretation of Taxation Laws with Special Reference to Form and Substance [A]. 




























第二节  一般性反避税规则的构成要素 












                                                     













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
